Attachment 1: Memorandum of Understanding



MEMORANDUM OF UNDERSTANDING
BETWEEN
THE DISTRICT OF COLUMBIA
THE CHIEF FINANCIAL OFFICER OF THE DISTRICT OF COLUMBIA
THE DEPARTMENT OF HEALTH
THE DEPARTMENT OF PUBLIC WORKS
AND
THE DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY
REGARDING STORMWATER PERMIT COMPLIANCE ADMINISTRATION

THIS MEMORANDUM OF UNDERSTANDING (“MOU”) is entered into
this 14™ day of December, 2000 by and between the City Administrator of the
District of Columbia, the Department of Health (“DOH”), the Department of Public
Works (“DPW?”), the District of Columbia Water and Sewer Authority (“WASA”),
(collectively, “parties”) and the Chief Financial Officer of the District of Columbia
(“DCCFQ”), who joins this agreement for limited purposes set forth in paragraph
9.

WHEREAS, on or about April 19, 2000 the United States Environmental
Protection Agency (“EPA”) issued discharge permit number DC0000221 to the
District of Columbia as Permittee (“MS4 permit”); and

WHEREAS, the MS4 permit authorizes certain discharges and requires other
activities related to the operation of District of Columbia Municipal Separate
Storm Water Sewer System; and

WHEREAS, the MS4 permit contains a compliance schedule which requires the
District of Columbia to compile and submit information on pollution sources,
significant changes in the identification and mapping of storm sewer system
outfalls, and changes affecting the separate storm sewer system due to land use
activities, population estimates, runoff characteristics, structural controls and
other matters; and

WHEREAS, the compliance schedule requires, among other items, a written
annual review to be submitted to EPA as well as implementation of outfall
monitoring activities on or before April 19, 2001. A written annual report and
implementation plan must be submitted to EPA by April 19, 2002; and

WHEREAS, the Mayor, as the Chief Executive Officer of the District of Columbia,
directs the actions of the Department of Health and the Department of Public
Works through the heads of those Departments; and

WHEREAS, the City Administrator is the chief executive officer of the Mayor and
has been delegated the authority to sign this agreement on the Mayor’s behalf;



WHEREAS, the Department of Health is a subordinate agency of the government
of the District of Columbia charged with multiple responsibilities, including the
enforcement of regulations designed to protect water quality and monitoring of
environmental compliance in the District of Columbia; and

WHEREAS, the Department of Public Works is a subordinate agency of the
government of the District of Columbia charged with primary responsibility to
maintain public roads and streets in the District of Columbia and routinely
engages in activities necessary to implementation of MS4 requirements related
to the public space; and

WHEREAS, the District of Columbia Water and Sewer Authority is an
independent agency of the government of the District of Columbia, has the ability
to contract and provides wastewater treatment services for both sanitary and
combined sanitary and storm water flows delivered to the Blue Plains Advanced
Wastewater Treatment Plant; and

WHEREAS, on or about September 13, 2000, Council Bill 13-813 was introduced
before the Council of the District of Columbia. This Bill, known as the “Storm
Water Permit Compliance Amendment Act of 2000” (“the Storm Water Bill” or
“the Bill”), is intended to amend the enabling legislation of the Water and Sewer
Authority to grant express authority to WASA to engage in certain MS4 permit
compliance activities including creation of a storm water administration within
WASA and authority to coordinate actions between and among other District
agencies; and

WHEREAS, the Bill would establish a Permit Compliance Enterprise Fund,
require the collection by WASA of fees set by the Council for storm water
management activities, and require certification by WASA’s General Manager or
his or her designee of the sufficiency of MS4 permit compliance budget requests
made by District agencies; and

WHEREAS, the bill is expected to receive favorable consideration from the
Council, the Mayor, and the Financial Responsibilty and Management
Assistance Authority. Following completion of the 30 legislative day period of
congressional review, the Bill is likely to become law shortly before certain MS4
compliance activities must be completed; and

WHEREAS, in order to provide the best opportunity for complete compliance with
MS4 permit conditions, the parties have determined that this Memorandum of
Understanding will govern the coordination of MS4 permit compliance actions of
the parties during that period of time which shall commence on the effective date
of this MOU and terminate upon the expiration of the permit; and



WHEREAS, at the request of the Mayor, representatives of these parties and
others have met on a weekly basis over the past several months to negotiate a
MS4 Permit compliance protocol acceptable to all parties; and

WHEREAS, the parties have developed a compliance matrix which sets forth the
respective MS4 permit compliance responsibilities of the Department of Health,
the Department of Public Works, and WASA; and

WHEREAS, the parties have agreed that each will be that each will be
responsible for and shall complete all duties set forth in the attached Compliance
Matrix (Schedule A; incorporated by this reference), and

WHEREAS, DOH AND DPW will provide technical assistance to WASA and all
parties will dedicate operational resources, including personnel and equipment to
the respective tasks assumed by each in the Compliance Matrix; and

WHEREAS, WASA will coordinate MS4 permit compliance activities of District
agencies under the terms of this MOU and the requirements of the Storm Water
Bill, once effective subject to the expenditure cap set forth herein; and

WHEREAS, the parties acknowledge that it may be necessary for some or all
parties to take action to amend, reprogram or supplement their respective Fiscal
Year 2001 and proposed 2002 budgets in order to lawfully undertake activities
required by the MS4 permit and wish to set forth how these actions will be taken;
and

WHEREAS, a separate Memorandum of Understanding between WASA and the
Chief Financial Officer of the District (“Pilot MOU”) governs WASA's obligation to
make a Payment in Lieu of Taxes to the District (“Pilot”); and

WHEREAS, the DCCFO joins this memorandum only for the purposes of
effecting an amendment to the Pilot MOU to require an adjustment to the Pilot
MOU when circumstances described in paragraph 9 occur.

NOW THEREFORE, in consideration of the promises mutually exchanged, the
receipt and sufficiency of which are acknowledged by all, the parties agree as
follows:

1. Definitions.

Coordination Tasks means (a) the monitoring and coordinating the
activities of all District agencies, including the activities of WASA, which are
required to maintain compliance with the MS4 permit and (b) WASA'’s billing and
collection of the Storm Water Compliance Fee, if established.



Storm Water Administrator means the person designated by the WASA
General Manager to take primary responsibility for undertaking Coordination
Tasks, who shall be the same person designated to head the Storm Water
Administration if established in accordance with section 206A(a) of the WASA
Act as amended by the Storm Water Bill.

2. Availability of Appropriations. Compliance with any provision of this MOU
that would require the expenditure of funds is conditioned upon the availability of
an appropriation and of funds equal to that appropriation.

3. Term. This agreement shall be effective as of the date written above and
shall terminate upon the expiration of the MS4 permit unless extended by
agreement of all signatories, or sooner terminated pursuant to the provisions of
paragraph 12.

4. Agreement to undertake compliance activities. Each party shall employ its
best efforts to fully, faithfully and timely discharge all responsibilities assumed by
itself as a shared or joint or sole obligation in the Compliance Matrix (Schedule
A). The parties acknowledge that the Compliance Matrix lists all of the parties’
responsibilities under the MS4 permit.

5. Storm Water Administrator to Administer Compliance Activities. The
Storm Water Administrator shall, during the term of this agreement, monitor the
performance of tasks required to be performed in order for the parties to remain
in permit compliance. The Storm Water Administrator shall issue notices of
deficiencies where a party fails to meet joint or separate obligations expressed in
the Compliance Matrix. The Storm Water Administrator shall also coordinate the
performance of all permit requirements and shall employ best efforts to submit all
deliverables required under the MS4 permit and shall establish binding
timetables for submissions by other parties.

6. Agreement to Cooperate — Planning. DOH, DPW and any other District
agency identified by the Storm Water Administrator shall timely comply with all
requests made by the Storm Water Administrator related to MS4 permit
compliance, including the scheduling of work, planning and development of
capital improvements, and submittal of information, plans, proposed budgets or
supplemental budgets related to storm water activities.

7. Storm Water Permit Compliance Enterprise Fund. In the event that the
Storm Water Permit Compliance Enterprise Fund (“the Fund”) is established
pursuant to the Storm Water Permit Compliance Amendment Act of 2000, WASA
shall administer the Fund as follows:

a.)  WAGSA shall first apply monies in the Fund to the Authority’s costs of
performing Coordination Tasks up to the expenditure cap provided
for in paragraph 8.



b.)  After applying the revenues as described in subparagraph (a), WASA
shall next apply income in the Fund to satisfy WASA’s and any other
District agency’s costs of complying with the MS4 permit, including all
administrative, operating and capital costs and to create adequate
reserves, provided, however that no funds shall be disbursed for
costs associated with MS4 permit compliance or other storm water
activities carried out prior to April 19, 2000, except to the extent those
costs increased in order to comply with the terms of the MS4 permit.

8. Expenditures Cap for Coordination Tasks

a.) During Fiscal Year 2001 WASA is not obligated to expend money
to perform Coordination Tasks if the expenditure, taken together with any prior
expenditures made that fiscal year, would exceed either (1) WASA’s budgetary
authority to perform the tasks; (2) the total amount of funds made available to
WASA through DOH and DPW transfers or the PILOT credit made in accordance
with paragraph 9(a) or (3) $1 million.

b) During Fiscal Year 2002 or thereafter, WASA is not obligated to
expend money to perform Coordination Tasks if the expenditure, when taken
together with any prior expenditures made that same fiscal year, would exceed
either (1) WASA'’s budgetary authority to perform the tasks; (2) the projected
revenues for the Fund plus funds made available to WASA through DOH and
DCRA transfers or the PILOT credit made in accordance with paragraph 9(b), or
(3) $1 million.

9. Funding of Coordination Tasks

a) During fiscal year 2001, DOH and DPW shall be exclusively
responsible for the funding of WASA'’s performance of Coordination Tasks. In
the event that the combined amounts transferred to WASA as of the effective
date of this MOU are less than the amount authorized in WASA’s FY 2001
budget for Coordination Tasks, the Administrator may request DOH and DPW to
transfer such amounts as are necessary to make up the difference. Should DOH
and DPW fail to transfer the amounts as requested within 60 days after a written
request is sent, the DCCFO shall adjust the annual Pilot to credit WASA for all
amounts actually expended in excess of the total funds transferred.

b) During Fiscal Year 2002 or thereafter, WASA’s performance of
Coordination Tasks shall be funded exclusively by the fund in accordance with
paragraph 7(a). In the event that the Storm Water Administrator determines that
the projected fiscal year revenues from the storm water fee will be less than the
amount included in WASA’s approved budget for Coordination Tasks, the
Administrator may request DOH and DPW to transfer such amounts as are
necessary to make up the difference. Should DOH and DPW fail to transfer the



amounts as requested within 60 days after a written request is sent, the DCCFO
shall adjust the annual Pilot to credit WASA for all amounts actually expended in
excess of fund revenues (including transferred amounts) for that fiscal year.

10.  Agency Compliance Plan — Fiscal Years 2002 through 2005. On or before
November 15" of each year, DOH and DPW shall submit to the Storm
Water Administrator, and WASA shall submit to DOH and DPW, a written
MS4 Permit Compliance Plan for the ensuing fiscal year. This plan shall
set forth for the ensuing fiscal year:

a) All funds in the proposed budget for the ensuing fiscal year
(“Agency’s Proposed Budget’) dedicated for MS4 permit compliance
activities assumed by the Agency in the Compliance Matrix (Schedule A).

b) A statement whether the Agency’s Proposed Budget contains
sufficient funds expressly dedicated to all MS4 permit compliance
activities.

c) Inthe event that an agency determines sufficient dedicated funds will
not be available under either its current budget or in the Agency’s
Proposed Budget, the agency shall estimate the amount of funds required
and shall advise the Storm Water Administrator what budget actions and
options are available (including, for the current budget, reprogramming
funds) to secure adequate funding.

d) The Storm Water Administrator shall review each party’s plan and
determine whether the agency Proposed Budget adequately funds MS4
permit compliance activities. The Storm Water Administrator shall inform
the party, the Mayor and the Council of any deficiency found and shall
indicate all revisions, procedures and actions necessary to correct the
deficiency.

11.  Allocation of liability. The Parties agree to the following principles with
respect to their liability in the event that EPA alleges noncompliance with
respect to any MS4 permit term:

a) Where the allegation concerns a task that is identified as the sole
responsibility of a party, that party shall defend any administrative action
resulting therefrom, and, shall be exclusively liable for the payment of any
fines, the costs of defense and the fulfilment of any compliance tasks
agreed to or ordered in connection therewith.

b) Where the allegation concerns a task that is identified as the
responsibility of “each”, and EPA, in its complaint, in response to an
inquiry, or in a decision and order identifies the party responsible, the
identified party shall defend any administrative action resulting therefrom,



and shall be liable for the payment of any fine, the costs of defense and
the fulfillment of any compliance tasks agreed to or ordered in connection
therewith. Nothing herein precludes a named party from asserting, as a
defense, that another party is responsible for the violation, in which case
that party may enter the proceeding, and shall be liable for such fines and
tasks imposed by EPA as a result of acts or omissions for which the party
is found responsible. If the EPA does not indicate the party responsible,
the parties shall proceed in accordance with subparagraph (c).

c) Where the allegation concerns a task that is identified, the
responsibility of “all” parties, the parties shall attempt to allocate liability. If
no agreement is reached the issue shall be submitted to a third party
agreed to by the parties, whose determination with respect to the issue of
liability shall be final and binding.

12.  Termination This MOU will terminate prior to the expiration of the term:

a) 90 days after a party provides written notice to the Storm Water
Administrator based upon the failure of another party:

i) To fulfill any of its permit responsibilities as determined pursuant
to this MOU;

ii) To pay any liability or perform any compliance task arising from
such liability as determined pursuant to principles expressed in
paragraph 11; or

iii) To propose a budget, supplemental, or to take any other budget
related action requested of the party by the Storm Water
Administrator;

b) If the Storm Water Permit Compliance Amendment Act of 2000 does
not become law by September 30, 2001; or

c) If the Storm Water Permit Compliance Amendment Act of 2000
becomes law in a form that, in the judgment of any party that is
substantially and materially different from the form appended hereto as
Schedule B.

13. Storm Water Task Force. The parties shall meet at least once monthly as
a Storm Water Task Force. The taskforce shall be chaired by the Storm Water
Administrator. Each party will designate one permanent member of the Task
Force. The parties shall attempt to reach consensus with respect to all
decisions regarding their responsibilities under the MS4 permit and this MOU. If
no consensus is reached the Storm Water Administrator shall govern. One
week before each regularly scheduled meeting each party will provide, to the




Storm Water Administrator a summary of all MS4 permit activities performed
during the previous month and a plan for tasks to be accomplished during the
forthcoming month. At the meeting, the Storm Water Administrator will note any
deficiencies in each party’s plan, and the party will take all necessary actions to
remedy the deficiency. The Storm Water Administrator may call meetings at any
time, either on his or her own initiative or at the request of a party.

14.  Counterparts. This Memorandum of Understanding may be executed in
separate counterparts, each of which when so executed and delivered shall be
an original, but all of which together shall constitute but one and the same
instrument.
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MEMORANDUM OF UNDERSTANDING
BETWEEN
THE DISTRICT DEPARTMENT OF THE ENVIRONMENT
THE DISTRICT DEPARTMENT OF .PUBLIC WORKS
THE DISTRICT OF COLUMBIA WATER AND SEWER AUTHORITY
AND
DEPARTMENT OF TRANSPORTATION
REGARDING MS4 STORMWATER PERMIT FISCAL ADMINISTRATION

THIS MEMORANDUM OF UNDERSTANDING (MOU) is entered into this 1% day of August
2007, by and between the District Department of the Environment (DDOE) and the District
Department of Transportation (DDOT), the D.C. Water and Sewer Authority (WASA), and the
Department of Public Works (DPW) to administer finances and reimbursements from the Storm
Water Permit Compliance Enterprise Fund for activities conducted to reduce pollutants to the
District of Columbia, under the municipal separate storm sewer system (MS4) National Pollution
Discharge Elimination System (NPDES) Permit (MS4 Permit).

WHEREAS, storm water discharges from the municipal separate storm sewer system (MS4) are
authorized by the National Pollution Discharge Elimination System (NPDES) Permit Number:
DC0000221 issued to the District of Columbia as Permittee;

WHEREAS, on August 19, 2004, the Environmental Protection Agency (EPA) re-issued the
District’s MS4 Permit Number: DC0000221 to authorize storm water discharges to the District
of Columbia as Permittee, for a five-year term;

WHEREAS, the MS4 Permit contains a compliance schedule which requires the District of
Columbia to compile and submit information on pollution sources, significant changes in the
identification of storm sewer system outfalls, and changes affecting the separate storm sewer
system due to land use activities, population estimates, runoff characteristics, structural controls,
reporting requirements and other matters as outlined in the MS4 Permit Implementation Plan, in
order to reduce storm water pollution;

WHEREAS, the MS4 Permit outlines additional activities to be undertaken by the District;

WHEREAS, the above named agencies have been assigned activities in the MS4
Implementation Plan;



WHEREAS. the MS4 Task Force has been established with representatives from DDOE,
DDOT, DPW, WASA to manage the activities required in the MS4 Permit, pursuant to the
“Storm Water Permit Compliance Amendment Act of 2000”; D.C. Official Code §
34-2202.06a;

WHEREAS, the Director of DDOE, or his designee, was made the Storm Water Administrator
with primary responsibility for heading the Storm Water Administration, pursuant to the
Establishment of the District Department of the Environment Act of 2005, D.C. Official Code §
8-151.03(b)(2);

WHEREAS, the storm water management activities in the Implementation Plan are supported
by fees collected by WASA in a Storm Water Compliance Enterprise Fund and provided to
DDOE for the Storm Water Administrator to certify the sufficiency of the MS4 Permit budget
requests;

WHEREAS, the parties acknowledge that it may be necessary for some or all parties to take
action to amend, program, reprogram or supplement their respective budgets in order to lawfully
undertake activities required by the MS4 permit and wish to set forth how these actions will be
taken; and

WHEREAS, in the event that not all the projects can be funded, priority will be given to the
projects that provide the most benefit in reducing storm water pollution.

NOW THEREFORE, in consideration of the promises mutually exchanged, the receipt and
sufficiency of which are acknowledged by all, the parties agree to administer the Storm Water
Permit Compliance Enterprise Fund (Storm Water Fund) as follows:

L. SCOPE OF SERVICES

1. Each agency, including DDOE, shall submit a proposed budget for the following fiscal
year to the Storm Water Administrator by October 1 of each calendar year. Accordingly,
as of this signing, each agency agrees to submit their proposed 2009 Fiscal Year Budget
Request to the Storm Water Administrator by October 1, 2007. The Storm Water
Administrator will use this information to program budget authority from the Storm
Water Fund. Acceptance of this summary by the Storm Water Administrator does not
constitute approval of the expenditure, but rather general agreement that activities of this
type may be reimbursable from the Enterprise Fund.



2. Each agency, including DDOE, shall submit a detailed Storm Water Fund budget
request to the Storm Water Administrator no later than six-months prior to the
beginning of the fiscal year covered by that request. The Storm Water Administrator
‘will review and approve budget requests prior to allocating funds in DDOE’s annual
budget for the expected reimbursement. For each activity included in the budget
request the agency will detail:

(a) A description of the activity to be funded;

(b) MS4 Implementation Plan reference for the activity;
(c) MS4 Permit section reference for the activity;

(d) Explanation that this activity is above and beyond storm water activities
carried out by the agency prior to April 19, 2000;

(e) Cost-benefit discussion including which pollutants are targeted for
reduction by this project/activity, estimated reduction per year to bé
achieved, and estimated cost/pound of pollutant removed over the life of
the project/activity; and

) A statement of whether the agency’s proposed budget contains sufficient
funds expressly dedicated to all MS4 Permit compliance activities.

3. The Storm Water Administrator may request additional information from the agency

to justify the project/activity. Approval of the detailed budget request by the Storm
Water Administrator is pre-approval for reimbursement for expenditures conducted by
the agency for the approved project or activity.

4. The Storm Water Administrator shall review and approve all programmatic changes or

modifications that might affect the estimated quantity of pollutants removed or the
cost-benefit analysis of the project or activity.

5. Inthe event of a budget shortfall, the Storm Water Administrator shall allocate

remaining funds giving priority to the projects that he or she determines would provide
the most benefit in reducing storm water pollution. In the event that the Storm Water
Administrator determines that the projected fiscal years revenues from the Storm
Water Fund will be less than the anticipated costs of the Storm Water Administration,
the Storm Water Administrator may request that DDOE, WASA, DDOT, and DPW
make up the difference.



6. For FY 2007, the Storm Water Administrator shall adminjster the Storm Water Permit
Compliance Enterprise FFund as follows:

Department of Public Works ... $ 1,270,000
District Department of Transportation ...............coooiiiiiiiinaninnnnn.. $ 1,537,000
DC Water & Sewer Authority .........ooooiiiiiiiiiiiiii e $ _77292,999 Q
T )
District Department of the Environment ....................oocooi i, $ 1,950,;)60

7. Each agency shall request reimbursement quarterly from the Storm Water
Administrator for expenditures related only to complying with the MS4 permit.
Reimbursement requests shall include:

(a) Description of the activity performed;

(b) Certification that all expenditures submitted for reimbursement are for
direct MS4 permit compliance activities above and beyond storm water
activities carried out by the agency prior to April 19, 2000;

(c) Citation of the MS4 Permit section(s) reference for the activity;

(d) Description of which pollutants were targeted for reduction by the
project/activity; and

(e) Copies of invoices and other applicable documentation demonstrating MS4
relevant work. Documentation to include invoices outlining storm water-
related tasks completed, including description of task, hours incurred including
date and time.

8. The Storm Water Administrator may request additional supporting documentation, as
required, to evaluate the reimbursement request or to detail how the reimbursement
request will address the overall agency Implementation Plan.

9. Reimbursements are subject to total approved budget limits as well as cash or
revenues available in fund.



10. Requests approved by the DDOE will be submitied within five business days of
approval by the Stormm Water Administrator.

11. RESOLUTION OF DISPUTES
The Chief Financial Officer or the City Administrator shall resolve all disputes arising under

this MOU.

1. EFFECTIVE DATE AND SPECIAL PROVISIONS FOR TERMINATION OF

v
- 8

h e ¥g
N W R W)

1. This MOU shall be effective as of August 1, 2007 through August 19, 2009, unless
terminated in wnting by the Parties prior to the expiration.

2. This MOU may be extended by agreement of all signatories.
3. DDOE may terminate this MOU on the following grounds:
(a) Lack of local funding;
(b) Changes in applicable law;
(c) Changes in Distnct or federal policy affecting these services;
(d)  Changes in the structure or nature of the MS4 Permit; and

(e) Elimination of DDOE as the Storm Water Administrator or Storm
Water Administration.

V. COUNTERPARTS

This MOU may be executed in separate counterparts, each of which when so executed and
delivered shall be an original, but all of which together shall constitute but one and the same
instrument.




IN WITNESS WHEREOF, the partics hereto have signed this MOU as of the day and

year written above.

HMos it Vsl 1131/97

George S. Hawki'ns, Acting Director, DDOE Date
f
Emcka C. Moneme, Director, DDOT Date

William O. Howland, Jrf, Director, DPW

Jerry N. Johnson. General Manager, DCWASA Date




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

Letter Agreement refers to the Letter agreement dated November 27, 2007 distributed to all MS4 task force agencies.

*The 2000 MOU assigned responsibilities to DPW, WASA and DOH. In October 2002, the newly formed DDOT took on some of the responsibilities formerly assigned
to DPW. In 2006, DDOE was formed and Water Quality Division and Watershed Protection Division took over the responsibilities formerly assigned to DOH.

SWMD=storm water management division; WQD = water quality division; WPD= watershed protection division within DDOE

H
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
. . . DEADLINES/NOTES
g administrative requirements) SECTION AGENCY
General
New Legal and administrative issues General Counsel DDOE
Update 2000 MOU to formally define roles and A Letter t ALL
New responsibilities of District Agencies* greemen Due 8/19/08
Implement recommendations for funding mechanisms and fee Letter WASA/SWMD
Agreement
New structure Completed
Compile and analyze information on pollution sources since
Nov 1998: MS4 outfalls (identification and mapping), impact
to MS4 due to land use, population, structural controls, Part I WASA/SWMD/WQD  |Mapping was completed
landfills, publicly owned lands, and industries. Submit
information when requested and during reporting period
A-1
WQD submits monitoring information to SWMD to prepare report
A-2 Outfall Discharge Monitoring Report (DMR) Part il - A SWMD/WQD and reviews reports prior to submittal to EPA
A-3 Prepare annual report. Part 11l - A SWMD
A-4 Prepare annual implementation plan. Part Il - A SWMD
A-5 Prepare Upgraded Storm Water Management Plan Part II1 - A SWMD/ALL Due 2/15/09
Part Il - A ALL ) ]
A-6 Implement Upgraded Storm Water Management Plan Througout the life of the Permit

Administrative Requirements

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

TASK #

TASK DESCRIPTION (note that Task N also contains
administrative requirements)

PERMIT
SECTION

RESPONSIBLE
AGENCY

DEADLINES/NOTES

Conduct annual review of program effectiveness.

Partlll - C

SWMD/ALL

- Compare performance with goals

Review implementation and compliance,

Review monitoring data,

Assess effectiveness of controls,

Describe cost needs budget,

Determine required program improvements

Describe inspections, public education activities

violations and enforcement actions, model results

- Water quality improvements, modeling results

N-2

Develop a schedule to achieve full permit compliance within
5 years of permit effective date.

Part 1l - C

SWMD/ALL

Prepare fiscal needs assessment each year.

Part l1l - C

SWMD/ALL

N-4

Operate and maintain structural and non-structural hydraulic
controls.

Part 11l - C

WASA

N-5

Prepare annual report:

Partlll - C

SWMD/ALL

- Cost/benefit and affordability analysis

Methodology to assess program effectiveness,

Annual budget and expenditures,

Evaluate commitments from past year,

Make commitments for next year,

Summary of monitoring data,

Summary of annual review.

N-6

Prepare and submit Annual Implementation Plan:

Part I1l - E

SWMD/ALL

- Planned activities

- Budget

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
(é) administrative requirements) SECTION AGENCY DEADLINES/NOTES
- Fiscal analysis
Cost/benefit and affordability analysis
N-7 Revise/Update Storm Water Management Plan PartIll - E SWMD/ALL
N-8 Ensure adequate legal authority exists. Part Il - E SWMD/ALL
Application Requirements SWMD
Assessment of Controls WASA/ALL
Structural controls WASA
Areas of new or significant development DDOT/WASA
Roadways DDOT
Flood control projects WPD
Pesticide, Herbicide, and Fertilizer application WPD/OPM
Ilicit discharges and improper disposal DPW/WASA
Industrial and high risk runoff ALL
Priority Industrial Facilities WQD
Municipal Waste Sites DPW
Spills ALL
Infiltration of seepage WQD
Construction site runoff WPD
Public Education ALL
o WQD Mair?tain a monitoring program to comply with MS4 Permit
Monitoring Program requirements
SWMP Component 1: Storm Water Management Plan for Commercial, Residential, and Government Areas
Continue with current practices of road, street and highway
co1 malnFenance _as des_crlbeq in t_he SWMP and evgluate LID Part 11-B-1 DDOT
practices for inclusion with either new or retrofitted District
and/or federal highway construction projects.
Management Plan for Commercial, Residential and
government properties shall consider functional landscapes Part Il -B-1 WPD/OPM
C-2 and Low Impact Development (LID) projects
New Install enyironm.ental catch basins or equivalent BMP in new road Letter DDOT/WASA Submit implementation schedule by 2/2009 to be included in the
construction projects. Agreement SWMP

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Devise a LID plan and schedule for conversion of paved areas
. Letter
New  linto green space such as "pocket parks" or "green streets" and Agreement DDOT/WPD
include rain barrels and downspout disconnections Due 12/31/2014
New _ o Letter DDOT/WPD Re_vision of Appendix C in Anacostia TMDL. Due: 8/19/2008. On
Complete a master LID implementation list Agreement going
o Letter DDOT
New  |Construct 17 LID projects in the ROW by August 19, 2009 Agreement Due 8/19/09
To the extent possible, comply with all LID options in the Letter
AWI Transportation Architecture Design Standards for all Agreement DDOT
New DDOT transportation infrastructure projects
No later than 18 months from the date of this package, DDOE
shall work with the Mayor’s office to determine the best way
to develop legislation to establish tax credits or other Letter DDOE
incentives programs for installation of green roofs on non- Agreement
governmental buildings. An update will be submitted by
New August 19, 2010. 8/19/2010
Complete a structural assessment on all District properties
maintained by Office of Property Management (OPM) to Letter OPM
determine current roof conditions and the feasibility for green |  Agreement
New roof installation. 4/30/2009
For the next four years, every new building constructed by
OPM will include green roofs where feasible as determined L etter
by OPM and all major renovations/rehabilitation projects of Agreement OPM
District-owned properties within OPM’s inventory will
New include green roofs where feasible as determined by OPM. Start after structural assessement is completed.
Submit an implementation schedule including square footage,
for the green roofs to be installed in selected District Letter OPM
properties, based upon the results of the structural assessment,|  Agreement
New in the 2009 Implementation Plan. OPM to submit implementation schedule by July 15, 2008

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Continue to review new and retrofit construction (federal,
residential, commercial, and District-controlled properties) for L etter
green roof installation throughout the District, making Agreement WPD
available $500,000 in incentives for these roofs beginning 500,000 available through RFA to non-profit. Grant will include
New October 1, 2008. assessment of effectiveness
After one year, assess the effectiveness of the green roof
incentives program and modify as needed, including
dedicating up to $1,000,000 per year if deemed effective in
order to make progress toward the Mayor’s goal of achieving Letter WPD
20% green roof coverage in the District in 20 years. The Plan | Agreement
and schedule shall provide for steady progress toward the goal
throughout the period and be incorporated into the next MS4
New  [permit revision.
Letter OPM tq submit square footag_e for green roofs installed in DC
Annually document and report the square footage of green OPM/WPD properties and WPD to submit square footage of green roofs
- . - Agreement - L
New roof coverage for all buildings in the District. installed in private property
Complete "LID Stormwater Control Structures Maintenance Letter WPD
New Manual" by 4/30/09 Agreement
Draft strategy for the District to achieve optimal tree canopy,
with input from the Casey Trees foundation, Friends of the L etter
Earth (FOE), and other stakeholders. The strategy will utilize Agreement WPD/DDOT
GIS technology to determine and to prioritize planting
New locations.
Provide final detailed plan for achieving the optimal District Letter
tree canopy goal in the 2009 Implementation Plan, dated Agreement WPD
New August 19, 2009.

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE

L . . DEADLINES/NOTES
administrative requirements) SECTION AGENCY

TASK #

The District shall make best efforts to achieve optimal tree
canopy by planting at least 4,150 trees per year with a goal of
planting and maintaining at least 13,500 additional trees by
2014. Trees shall be planted in the manner recommended by
The Green Build-out Model: Quantifying the Stormwater
Management Benefits of Trees and Green Roofs in
Washington, DC (Casey Trees May 15, 2007) and/or other Letter DDOT DDOT to _submit survvial rate of total trees planted along with an
pertinent studies to achieve optimal survival tree rate Agreement annual estimate of storm water capture
determined in the strategy. The District shall annually
document the survival rate of total trees planted along with an
annual estimate of storm capture rates to determine the
volume of storm water that is being removed from the MS4
system in a typical year of rainfall as a result of the maturing
New |tree canopy over the life of the permit.

No later than August 19, 2008, develop and implement a
schedule to achieve an optimal tree canopy goal. The District
shall make best efforts to implement said schedule no later Lett
than December 31, 2014, and will employ a stakeholder etter DDOT/WPD
. . . Agreement
process that includes at a minimum Friends of the Earth and
Casey Trees. The plan and schedule will be incorporated into
New the next revision of the MS4 permit.

Continue current tree planting at the rate of at least 4,150 Letter DDOT
New  [Jannually Agreement
Part I11-B-1 DPW

C-2 coordinate solid waste services, inc. leaf collection,

C-2 coordinated street sweeping and catch basin cleaning Part I11-B-1 DPW/WASA

Complete the street sweeping study and begin implementing
the long-term enhanced street sweeping and fine particle L etter
removal schedule and program by December 31, 2007. Agreement DPW
Provide notice and opportunity for comment on plan by

New Friends of the Earth (FOE).

6 2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

T+
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Submit the details of the implementation of the enhanced
program for street sweeping and fine particle removal in the Letter
DPW
upgraded Storm Water Management Plan of February 19, Agreement
New 2000.
Continue with implementation of current large and enhanced
fine particle removal program for street sweeping based on
recently completed study recommendations and document Letter
annual pollutant removal rates in pounds from the analysis of Agreement DPW
different materials collected that have been captured to show
the amount of pollution from the street sweeping operation
New [that is being diverted from entering the MS4 system.
The plan and schedule for the street sweeping program will be
incorporated into the next MS4 permit revision and shall L etter
represent the District’s best efforts at achieving a program Agreement DPW
designed to achieve optimum removal of fine particulate
New matter and other pollutants from the MS4 waste stream.
C-2  |preventative maintenance inspections of storm water facilities,| Part111-B-1 DDOE/WPD
rain leader disconnection program, Part I111-B-1 DDOE/WPD
Install 50 ralp gardensZ 125 rain barrels, and perform 200 Letter DDOE/WPD
New downspout disconnections by 12/31/2009 Agreement
public education on pet waste, fertilizer, etc. Part 111-B-1 DDOE/WPD
modeling storm water impacts Part I11-B-1 SWMD
Develop a statistical model for estimating pollutant reductions
in Microsoft Excel or other database program that will be a
combination of Portland’s non-structural BMP spreadsheet Letter
model and the Watershed Treatment Model (WTM) Agreement SWMD
developed by EPA. A draft of the model will be included in
the 2008 MS4 Annual Report and final version will be
New included in the upgraded Stormwater Management Plan.
develop performance measures Part I11-B-1 SWMD
strengthen erosion control program for new construction Part I11-B-1 DDOE/WPD

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
c3 Control storm water_ pollution from Federal and District Part 1l -B-1 WQD
government properties.
Develop a pollution prevention program that will include
training to District government workers who are in charge of Letter
New . s . SWMD
maintenance facilities and who handle hazardous materials, Agreement
by September 30, 2008.
Pursue partnerships with federal departments and agencies
(e.g., National Park Service, Department of Agriculture,
c-4 Departrr_1ent of Defg@e, :fmd Gengra! Servif:es Admil?istr_ation) Part 1l -B-1 WPD
responsible for facilities in the District designed to highlight
the District's commitment to "lead by example™ in managing
storm water runoff.
cs5 Maintain the authority to control all types of discharges into Part Il - B-1 DDOE
the waters of the District
SWMP Component 2: Management Plan for Industrial Facilities
D-1 Update and maintain industrial facilities database Part Il -B- 2 WQD
D-2 Perform/provide on-site assistance/inspections Part Il -B- 2 WQD
Perform outreach focused on stormwater Pollution Prevention
plan development and NPDES compliance (use wet weather Part I1l -B-2 wQD
D-3 screening to target)
D-4 Reflr_u? and implement procedures to govern investigations of Part [1l -B- 2 WQD
facilities.
Monitor and control pollutants in storm water discharged to
the D.C. MS4 from:Private Solid Waste Transfer Stations Part IIl -B- 2 WQD
private soild waste trasnfer stations and Hazardous waste
D-5 treatment, disposal, and/or recovery plants
Industrial Facilities subject to SARA or EPCRA Title 11l Part Il -B- 2 WQD
Industrial Facilities with NPDES Permits Part Il -B- 2 wWQD
Industrial facilities with a discharge to the MS4 Part Il -B- 2 WQD

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
. . . DEADLINES/NOTES
g administrative requirements) SECTION AGENCY
Include collectl_on of data on industrial discharges in wet Part [1l -B- 2 WQD/WASA
D-6 weather screening program.
Im_plement a program to prevent, contain and respond to Part [1l -B- 2 WQD
D-7 spills.
Cont_ln_ue to pr_ohlblt illicit discharges, control spills and Part [1l -B- 2 WQD/WASA/DPW
D-8 prohibit dumping.
Report Progress in developing and carrying out industrial Part [1l -B- 2 WQD
D-9 related programs
SWMP Component 3: Management Plan for Construction Sites
Promulgate new stormwater regulations that will require LID
construction as a first option, and will incorporate enhanced
. L Letter
stormwater management requirements for the District where Agreement DDOE
feasible as proposed in the Anacostia Waterfront Corporation
New (AWC) standards, by June 30, 2008. 6/30/2008
Promulgate new regulations that will require construction site Letter DDOE
New managers to have erosion control training by June 30, 2008. Agreement 6/30/2008
E-1 C_ontlnue implementation of the Progrfam tr_lat addresses the part 111 -B- 3 WPD
discharge of pollutants from construction sites.
.2 Eval_uate and re_port _|f the existing practice m_eets the Part [1l -B- 3 WPD
requirements given in 40 CFR 122.26(d)(2)(iv)(A) and (D).
Continue review and approval process of sediment and
New  |ETOSion c_ontrc?l plan gnd SwW n_1anagen_1ent. Once promulgated, Part 111 -B- 3 WPD
the District will require compliance with AWC standards
where feasible
Ed Suk?mlt inspection and enforcement procedures to EPA for Part [1l -B- 3 WPD
review and approval.
E-5 Continue with regular construction site inspections Part Il -B- 3 WPD
E6 F_olloyv existing enforcgment procgdures and practlc_es for Part 11l -B- 3 WPD
violations of local erosion and sediment control ordinances
E.7 Provide public education and guidance materials to Part 11l -B- 3 WPD

construction site operators.

2009 SWMP




UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
. . . DEADLINES/NOTES
g administrative requirements) SECTION AGENCY
Report on implementation of construction site management
E-8 programs mclgdlng how |mp.len.1enltlat|qn of these proceQure?l, Part 111 -B- 3 WPD
particularly with regard to District "waivers and exemptions",
will meet the requirements of the Clean Water Act.
E.9 Ope_rate and maintain streets to reduce pollution, maintain Part [1l -B- 3 DDOT
erosion controls.
E-10 Minimize soil disturbing activities during road construction, Part [1l -B- 3 DDOT
re-vegetate.
Address spill prevention, material management practices, and
E-11 good housekeeping measures at all equipment and Part Il -B- 3 DPW/DDOT/WASA
maintenance shops that support maintenance activities.
SWMP Component 4: Flood Control Projects
F-1  |Assess storm water impacts of all flood management projects | Part11l-B-4 WPD
£ Ev_aIL_Jate the feasibility of retrofitting pollution controls on Part 111 -B-4 WPD
existing flood controls.
E.3 Repgr_t on the a}bove assessment, mapping program, and Part 111 -B-4 WPD
feasibility studies
Submit flood control measures necessary to meet the
F-4 . Part Il -B- 4 WPD
requirements of the Clean Water Act a
Review all development proposed in flood plains to ensure
F-5 that the impacts on the water quality of receiving water bodies| Part Il -B- 4 WPD
has been properly addressed
Information regarding impervious surface area located in the
F-6 |flood plains shall be used (in conjunction with other Part 1l -B- 4 WPD
environmental indicators) as a planning tool
Collect data on the percentage of impervious surface area The percentage of impervious area in the flood plains was
F-7 located in flood plain boundaries for all proposed Part Il -B- 4 WPD calculated last year. The percentage needs to be updated using new
development FEMA layers when available.
Collect similar data for existing development in flood plain
F-8 Part Il -B- 4 WPD

areas, in accordance with the mapping program and other
activities designed to improve water quality

10
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

T+
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
. . . DEADLINES/NOTES

g administrative requirements) SECTION AGENCY

Reports on these activities, including an explanation of how
F-9 the implementation of these procedures will meet the Part Il -B- 4 WPD

requirements of the Clean Water Act

SWMP Component 5: Control PoIIutants from Municipal Landfills and Other Municipal Waste Facilities

monltor to reduce pollutants in storm water dlscharges from
G-1  |facilities that handle municipal waste, including sewage Part Il -B-5 DPW/WASA

sludge Storm water management plan to be developed for these facilities
G-2 Report results of this activity Part Il -B- 5 DPW/WASA

Reduce pollutants in the storm water discharges from District-

operated or owned solid waste transfer stations, maintenance
G-3 and.storage yard_s for waste transportation fleets and Part 11l -B-5 DPW/DDOT

equipment, publicly owned treatment works, and sludge

application and/or disposal sites which are not covered by an

NPDES permit

Report the results of this effort and provide an explanation as
G-4 Part Il -B- 5 DPW/DDOT

to how the implementation of these procedures will meet the
requirements of the Clean Water Act for the above facilities

11
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

T+
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
SWMP Component 6: Control Pollutants from Hazardous Waste Sites
Monitor and control pollutants from: hazardous waste
recovery, treatment, storage, and disposal facilities; facilities
subject to Section 313 of the Emergency Planning and Right-
Hy o [fo-Know Act and any other indu_strial facility that ei_ther the Part 111 -B- 6 DDOE
permittee or the Regional Administrator determines is
contributing a substantial pollutant loading to the MS4. This
work shall be reported in each Annual Report/Implementation
Plan
Ho Com_p_lete an identification of industrial and high risk runoff Part 11l -B- 8 BDOE
facilities
H-3 |Develop procedures to map and record details of the facilities | Part 11 -B-6 DDOE
Implement procedures to govern the investigation of the
Hea |dent|f_|ed fagllltles su_spec_ted of _contrlbutlng pc_;llu_tants to the Part 11l -B- 6 DDOE
MS4, including a review, if applicable, of monitoring data
collected by the facility pursuant to its NPDES permit.
Submit procedures governing the investigation of identified
facilities and the method,schedule,and progress in
H-5 implementing those procedures Part 11l -B- 6 DDOE
SWMP Component 7: Monitor and Control Pesticide, Herbicide and Fertilizer Application
Continue to control the application of pesticides, fertilizers,
I-1 and the use of other toxic substances according to the SWMP | Part Il - B-7 WPD
and regulations.
Reduce the discharge of pollutants related to the storage and
application of pesticides, herbicides, and fertilizers applied by
I-2 Part Il - B-7 WPD/OPM/DDOT

employees or contractors, to public right of ways, parks, and

other District property.

DDOT to make sure contractors use friendly products in the ROW.
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

TASK #

TASK DESCRIPTION (note that Task N also contains
administrative requirements)

PERMIT
SECTION

RESPONSIBLE
AGENCY

DEADLINES/NOTES

Implement programs to encourage the reduction of the
discharge of pollutants related to the application and
distribution of pesticides,herbicides,and fertilizers.

Part 111 - B-7

WPD

Report on the implementation of the above application
procedures,a history of the improvements in the control of
these materials,and an explanation on how these procedures
will meet the requirements of the Clean Water Act

Part Il - B-7

WPD

Complete screening characterization to determine the sources
of pesticides,herbicides,and fertilizers that contaminate the
storm water runoff as part of the outfall monitoring plan

Part Il - B-7

WQD

Develop a priority system for control of these pollutants.

Part 11 - B-7

WQD

Develop, implement, and report procedures for reducing these
pollutants.

WQD

SWMP Component 8 and 9: Deicing and Snow Removal Activities

Continue to evaluate the use, application and removal of
chemical deicers, salt, sand, and/or sand/deicer mixtures in an
effort to minimize the impact of these materials on water
quality.

Part Il -B- 8

DDOT

J-2

Investigate and implement techniques available for reducing
pollution from deicing salts in snowmelt runoff and runoff
from salt storage facilities.

Part Il -B- 8

DDOT

J-3

Make this evaluation part of an overall investigation of ways
to meet the requirements of the Clean Water Act. Report and
provide an explanation as to how the implementation of
procedures resulting from this investigative effort will meet
the requirements of the Clean Water Act.

Part 111 -B- 8

DDOT

J-4

Implement a program and operating plan to ensure excessive
guantities of snow and ice control materials do not enter the
District's waterbodies.

Part 111 -B- 9

DDOT

J-5

Report progress in implementing the program and plan.

Part 111 -B- 9

DDOT
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
X TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
. . . DEADLINES/NOTES
g administrative requirements) SECTION AGENCY
Avoid snow dumping in areas adjacent to water bodies,
16 Wetlands,. and areas near public or private drinking water Part 111 -B- 9 DDOT
wells which would ultimately reenter the MS4 system except
during a declared Snow Emergency.
SWMP Component 10. Management Plan to Detect and Remove lllicit Discharges
Provide an implementation plan and strategy to reduce pet
waste from entering storm drains. Strategy may include the
creation of dog parks, and providing pet waste Letter WPD
bags/receptacles at dog parks, hiring a contractor to deal with | Adreement
pet waste, and conducting a public education campaign in the
New District, in the upgraded Storm Water Management Plan.
K-l Impleme_nt an ongoing program to detect illicit discharges and Part 11l -B-10 WQD
prevent improper disposal into the storm sewer system.
Continue with current and new trash removal programs to
document that trash removal efforts from all sources are
increased from the previous year, with annual incremental Letter
New . . . . DPW
increases over the life of the permit and that such trash is Agreement
diverted from the waste stream that contributes to the MS4
system.
New Req_uwe water quality catch basins fo_r trash/_sedlment removal Letter DDOT/WASA
devices for new roadway reconstruction projects. Agreement
By the end of FYY 2009, complete a trash survey and trash L etter
New  Jremoval strategy / trash reduction plan for the Anacostia River Agreement WPD/WQD
and include in the 2010 Implementation Plan
Determine the type of trash control devices that would be the
New most effective in reFa_lnlng large debris and sedlme_:nts in thg Letter WASA/DPW
hot spot areas identified by the trash survey to be included in Agreement

the 2010 Implementation Plan
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

T+
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Identify a suitable location for one end-of-pipe litter trap in
the 2009 Implementation Plan, to be installed by a contractor L etter
New in the following year. If effective, describe efforts to increase Agreement WASA/WPD
installations of end-of-pipe litter traps in the 2010
Implementation Plan.
Retrofit 50 catch basins to address trash control, in Letter
New [conjunction with enhancements to the District’s street Agreement WPD/DPW
sweeping efforts, by February 19, 20009. Install bar screens. Pilot project along Nannie Helen Avenue
Develop a total maximum daily load (TMDL) implementation Letter
New plan for the Anacostia River towards the goal of a “Trash- Agreement WQD
Free Potomac River” to be provided by October 31, 2010.
Continue current trash removal program and document trash
removal efforts including household hazardous waste, leaves, L etter
New |and litter cans from all sources showing that at least 50% is Agreement DPW
currently being removed from the trash stream that
contributes to the MS4 system.
Commit $1 million annually for retrofitting existing catch
basins with vortex separator systems or other effective
New struc'FuraI BMPs that the District determ_ings to be the best Letter SWMD/WASA
practicable technology available to maximize storm water Agreement
pollution reduction, beginning October 1, 2009. Retrofitting
will be part of subwatershed implementation plans.
K-2 Report the accomplishments of this program. Part Il -B-10 WQD/WASA
Implement a program to prevent illicit discharges, as defined
K3 at 40 CFR 12_2.26(b)(2). ant_j thoge. discharges |ISt(?d at 40 CFR Part 111 -B-10 DDOEWASA
122.26(d)(2)(iv)(B)(1) are identified by the permittee as
sources of pollutants.
Continue to enhance the District’s illicit discharge program by
New [targeting potential discharge sources (e.g. Laundromats, dry Letter WQD
Agreement

cleaners, auto repair shops).
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Complet a strategy for proactive inspection and enforcement
of illicit discharges of pollutants to storm sewers and drains - Letter
New . . . . . WQD
targeting each item listed in the chart on Pg. 5 of the District's| Agreement
Sept. 24, 2007 proposal Due January 31, 2008.
New Annually target 20 percent of the MS4 area to achieve 100 Letter WQD
percent coverage in the permitting cycle. Agreement
Further reduce the discharge of floatables (e.g. litter and other
K4 human—generated solid refuse). The floatables program shall Part 111 -B-10 DPW/WASA
include source controls and, where necessary, structural
controls.
Continue to implement the prohibition against the discharge
K5 or disposal of u§ed_motor veh_lcle fluids, household h_azardous Part 111 -B-10 DPW
wastes, grass clippings, leaf litter, and animal waste into
separate storm sewers.
Ensure the implementation of programs to collect used motor
vehicle fluids (at a minimum oil and anti-freeze) for recycle,
reuse, and proper disposal and to collect household hazardous
waste materials (including paint, solvents, pesticides,
K-6 herbicides, and other hazardous materials) for recycle, reuse, | Part 111 -B-10 DPW/WASA

or proper disposal. Such programs shall be readily available to
all private residents and shall be publicized and promoted on a
regular basis, pursuant to the Public Education Plan in this
permit at Part I11.B.12.
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Detection and elimination of illicit discharges shall include,
but not be limited to:
- Implementation of an illicit connection detection and
enforcement program to perform dry weather flow inspections
k.7 | fargetareas; Part I11 -B-10 WQD
- Visual inspections of targeted areas; and
- Issuance of fines, tracking and reporting illicit discharges,
and reporting progress on stopping targeted illicit discharges,
and in appropriate cases, chemical testing immediately after
discovery of an illicit discharge.
K-8 Implement an enforcement plan for illicit discharges Part Il -B-10 WQD
Provide justification for the control plan in terms of meeting
K9 line requirements of the Clean Water Act. Part 111 -B-10 wep
Carry out all necessary inspection, surveillance, and
K-10  Jmonitoring procedures to remedy and prevent illicit Part Il -B-10 WQD
discharges.
The District shall carry out the necessary monitoring
K-11  Jactivities with the goal of meeting the requirements of the Part Il -B-10 WQD
Clean Water Act.
Submit an inspection plan (include a schedule and allocation
K-12 of resources), inspection criteria, and documentation Part 111 -B-10 wQD
regarding protocols and parameters of field screening.
K-13 Implement procgdures to prevent, contain, and respond to Part 11l -B-10 WQD
spills that may discharge into the MS4.
K-14 Prowde.for the training of appropriate personnel in spill Part 11l -B-10 WQD
prevention and response procedures
K-15  JReport the implementation of this program Part Il -B-10 WQD
Submit the number of catch basins and structural components
of the MS4 conveyance system to be retrofitted as part of the Letter
. . WASA
Watts Branch restoration project in the upgraded Storm Water| Agreement
New Management Plan.
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

-
4 TASK DESCRIPTION (note that Task N also contains PERMIT RESPONSIBLE
g administrative requirements) SECTION AGENCY DEADLINES/NOTES
Begin the Watts Branch project which will include stream
restoration, catch basin retrofits, and storm drain stenciling in L etter
the Watts Branch watershed. Storm drain stenciling will begin Agreement WASA/WPD
by April 30, 2008. Report progress in the 2008 Annual
New Report.
11. Enforcement Plan
Implement an enforcement plan for carrying out the
L1 objrc)ectives of the SWMP P Y Part 1l -B-11 ALL
L. Use a listing of gll violations and enforcement actions to Part 11l -B-11 ALL
assess the effectiveness of the Enforcement Program
L-3 Enforcement shall be maintained at its current level. Part Il -B-11 ALL
12. Public Education Program
Enhance program to prevent illicit discharges by increasing
publicity of the need to prevent illicit discharges. Letter ALL
Enhancements to be identified in the upgraded Storm Water Agreement
New Management Plan.
Install 1,000 storm drain markers per year starting in April Letter WPD
New 2008. Agreement
Distribute “scoop your pet’s poop” educational materials to Letter
all veterinarian clinics and pet shops in the District by March WPD
Agreement
New 2008.
Implement a public education program that address all topics
M1 required by 40 CFR 122.26. Part 111 -B-12 ALL
M-2 An educational and ou_treach program to control household Part 11l -B-12 DPW
hazardous waste (required under Part 111.B.10).
Implement programs and materials to inform and educate the
M-3 public on proper management and disposal of used oil, other | Part 11l -B-12 DPW
automotive fluids, and household chemicals.
Promote the proper use of pesticides, herbicides, and
Mod fertilizers through the development and dissemination of Part 11l -B-12 WPD

either new or existing educational materials (as required under
Part 111.LA.7).
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UPDATED MATRIX OF RESPONSIBILITIES (JANUARY 2008)

TASK #

TASK DESCRIPTION (note that Task N also contains
administrative requirements)

PERMIT
SECTION

RESPONSIBLE
AGENCY

DEADLINES/NOTES

Implement an industrial facility outreach program to monitor
and control pollutants from industrial facilities (required
under Part I11.A.2). Program should focus on informing
industries about storm water permitting and pollution
prevention plans and the requirement that they develop
structural and non-structural control systems, pursuant to 40
CFR 122.26(d)(2)(iv)(C) and (iv)(A)(5).

Part Il -B-12

WQD

Continue providing construction site operators with technical
guidance documents as outreach and educational materials.

Part Il -B-12

WPD

Develop public educational materials in cooperation and
coordination with other agencies and organizations in the
District with similar responsibilities and goals.

Part 111 -B-12

ALL

M-8

Provided progress reports on public education including an
explanation as to how this effort will reduce pollution
loadings to meet the requirements of the Clean Water Act.

Part Il -B-12

ALL

M-9

Maintain a file of public education materials at the DC Public
Library.

Part Il -B-12

SWMD

The District is proposing to make all MS4 public documents
available from its website

Part IV. Monitoring and Reporting Requirements

0-13

Locate sources and eliminate illicit connections.

Part IV - B-3

WQD/WASA

Part VI. Hickey Run TMDL

P-5

Use best efforts to negotiate an agreement with all parties to
construct a multi purpose BMP and have it operational and
ready for monitoring its effectiveness during the permitting
cycle.

Part VI

WASA/SWMD/DDOT

A new stategy is being proposed instead of the End of pipe control
proposed in the 2002 SWMP

Waivers and Exemptions

Part IX.1

Compliance Monitoring of Effluent Limits for Waste
Load Allocations
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Attachment 2: Environmental Enforcement Guidelines



Government of the District of Columbia

District Department of the Environment

Environmental Enforcement Guidelines



GOVERNMENT OF THE DISTRICT OF COLUMBIA

District Department of the Environment

OFFICE OF THE DIRECTOR

Our agency works on many fronts to make the District a cleaner, healthier, more
sustainable place to live, work, and play. In your role as inspectors, permit writers, managers, and
program attorneys, you help us succeed in our mission and vision.

When someone violates the law, we often give a warning or try to educate, hoping to get
compliance. If that does not work, we are not afraid to use our full legal authorities to protect our
citizens and the local environment: we will enforce.

These enforcement guidelines are intended to make your enforcement efforts a little
easier. Whatever your enforcement task—applying the multi-day penalties, settling a case,
appearing before an Administrative Law Judge, and more—please use this document to support
your efforts.

Sincerely,

Tommy Wells, Director

1200 First St. NE, 5™ Floor, Washington, DC 20002 | tel: 202.535.2600 | web: ddoe.dc.gov
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1. POLICY OVERVIEW AND GENERAL CONSIDERATIONS
A. Introduction

This document discusses enforcement by the District Department of the Environment
(DDOE or the Department) and provides guidelines for DDOE staff to use in monitoring
compliance, taking enforcement actions to address violations, and assisting violators in returning
to compliance. The policies and procedures stated below do not carry the force of law and are
intended solely to provide guidance. If a conflict were to arise between these guidelines and
District of Columbia statutes and regulations, the statutes or regulations would control.

In some instances, program-specific Standard Operating Procedures (SOPs) may identify
additional priorities and procedures not included in these guidelines. The programs must consult
their SOPs to address timely and appropriate enforcement responses to violations that are
designated as high priority violations or significant non-compliance. These SOPs may also
identify special tracking systems for documenting suspected violations, including a time schedule
for resolving such cases. Any conflicts between these general guidelines and the
program-specific procedures should be brought to the attention of the Director of the Office of
Enforcement and Environmental Justice (OEEJ), who will work with enforcement staff, their
managers, and the Office of the General Counsel (OGC) to provide resolution.

B. DDOE’s Mission and Vision

1. Mission

DDOE’s mission is to improve the quality of life for the residents and natural inhabitants
of the nation’s capital by protecting and restoring the environment, conserving our natural
resources, mitigating pollution, and educating the public on ways to secure a sustainable future.

2. Vision

DDOE envisions a nation’s capital that sets the standard for environmentally responsible
and sustainable practices. We envision a city whose rivers and waters are fishable and
swimmable; whose buildings and infrastructure help protect our health and environment; and
whose residents, businesses, and visitors embrace and employ smart environmental practices in
their daily lives and work together to deliver a clean, healthy, and vibrant city to future
generations.

C. DDOE Enforcement Policy

DDOE was established to, among other things, improve the quality of District urban life
and to streamline the enforcement and administration of District and federal environmental laws
and regulations. Through its many enabling authorities and promulgated regulations, DDOE has
developed and implemented processes that provide assistance to the regulated community and
help achieve environmental compliance. Enforcement is an important and valuable tool for
assuring compliance with environmental laws and regulations.



DDOE is committed to providing consistent, timely, and appropriate enforcement
actions that protect the public health and the environment while creating a credible deterrent to
possible future violations. It is DDOE’s practice to consider all enforcement options, select the
most appropriate and effective option commensurate with the nature of the violation, and assess
fair and equitable penalties based on specific factors identified in the Department’s penalty
policies below.

In implementing its enforcement responsibilities, DDOE seeks to:

Ensure that facilities are complying with environmental requirements,

Stop repeat violations and correct ongoing violations,

Deter future violations,

Remove the economic benefit of noncompliance,

Remediate the environmental impact of past violations, and

Take timely, appropriate, fair, consistent, and effective enforcement actions
when necessary.

The District’s Civil Infractions Schedule of Fines categorizes, or classifies, a substantial
number of environmental regulations that DDOE is authorized to enforce. Classifications are
made according to the nature and severity of the violations and their potential to impact human
and environmental health. Under the Schedule of Fines, Class 1 and Class 2 violations are
considered the most egregious and serious violations. Class 3 violations contain mixed
minor/serious violations, and Classes 4 and 5 are generally minor violations. The Schedule of
Fines is found in Chapters 32 and 40 of Title 16 of the District of Columbia Municipal
Regulations (DCMR) and is discussed in greater detail in other sections of this document.

The classifications in the Schedule of Fines provided a useful benchmark for these
Guidelines and were used to help establish appropriate enforcement responses and protocols
for the Department. In 2014, a comprehensive revision to the DDOE Schedule of Fines was
made to the violations for eight separate programs administered by the Department. The new
Schedule of Fines was adopted as a final rule on August 15, 2014.

Proper execution of these Guidelines will help DDOE carry out its mission and achieve
its vision for the District.

D. Enforcement Roles within DDOE

The various environmental programs, OEEJ, and OGC all play key roles in DDOE’s
enforcement.

1. DDOE’s Environmental Programs

Three Administrations—Environmental Services, Natural Resources, and Energy—have
enforcement responsibility within DDOE. Inspectors in these Administrations are assigned to
Divisions and serve as the primary contacts for the regulated community and the public. These
inspectors are the Department’s first responders to instances of environmental



noncompliance. The Administrative Services Administration staffs an Emergency Response
Coordinator position to coordinate response to environmental emergencies and lead a
cross-agency team of inspectors at sites involving hazardous materials or potentially criminal
activity.

The Divisions are further organized into Branches that address specific environmental
areas. The Office of the Director and the managers of these divisions, in conjunction with
OEEJ’s Chief and the General Counsel, determine DDOE’s enforcement priorities. DDOE
Divisions and Branches with enforcement mandates are as follows:

Environmental Services Administration

Toxic Substances Division
e Hazardous Materials/Pesticides Branch
e Underground Storage Tanks/Leaking Underground Storage Tanks Branch

Air Quality Division
e Compliance and Enforcement Branch

Lead & Healthy Housing Division
e Compliance and Enforcement Branch

Natural Resources Administration

Fisheries & Wildlife Division
e Fisheries Management Branch
e  Wildlife Management Branch

Water Quality Division
e Permitting and Enforcement Branch

Watershed Protection Division
e Inspection and Enforcement Branch

Stormwater Management Division

Energy Administration

Data and Benchmarking Division
2. The Office of Enforcement and Environmental Justice

OEEJ develops and implements effective practices to support DDOE enforcement efforts.
OEEJ works directly with DDOE’s environmental enforcement programs by providing training,
developing standard procedures, maintaining records, and managing the civil infractions program.
OEE]J also helps ensure that DDOE programs develop and implement fair and effective



compliance and enforcement policies and practices and maintain a highly trained inspection and
enforcement staff to fulfill the Department’s environmental mandates.

3. The Office of the General Counsel

OGC attorneys provide legal advice to DDOE’s enforcement programs, including legal
sufficiency reviews of documents such as correspondence, contracts, settlement agreements, rules,
and legislation. OGC also provides litigation support and representation for administrative cases
initiated by inspectors, cases referred to the U.S. Environmental Protection Agency, and cases
referred to the Office of the Attorney General for civil or criminal judicial prosecution.

E. Other Entities That Support DDOE Enforcement

1. The District of Columbia Office of Administrative Hearings (OAH)

OAH is an administrative court that provides centralized adjudication services for
numerous District agencies. For DDOE, OAH processes Notices of Infraction (NOIs) and other
agency enforcement actions that remain contested and unresolved after the Department’s internal
process. Depending on a respondent’s plea, OAH may conduct a formal adjudicatory hearing. It
concludes a case with a Final Order that may be appealed.

2. The District of Columbia Metropolitan Police Department (MPD)

MPD is vested with authority to investigate and prosecute some environmental crimes, and
DDOE can seek to work with MPD as needed on enforcement actions.

3. The District of Columbia Office of the Attorney General (OAG)

When matters require civil or criminal litigation in courts, rather than through an
administrative process, DDOE’s OGC will try the case with active support from OAG’s litigation
section and technical support from DDOE staff. OAG also handles appeals to OAH Final Orders.

4. The District of Columbia Department of Consumer and Regulatory Affairs
(DCRA)

DCRA issues professional and technical licenses and permits, conducts inspections,
enforces building, housing, and safety codes, regulates land use and development, and provides
consumer education and advocacy services. DCRA is vested with authority to implement and
enforce several laws and regulations that impact DDOE activities mainly through licensure,
permitting, and land use development. The two agencies proactively coordinate certain
permitting functions and also assist each other when investigating violations.

5. The U.S. Environmental Protection Agency (EPA)

EPA is the federal agency with primary environmental enforcement authority except in
areas such as hazardous wastes, underground storage tanks, and air quality where EPA has



authorized the District to administer and enforce its own laws in lieu of federal law. Even in
delegated areas, EPA may conduct activities in the District, including initiating enforcement, and
will notify DDOE of its activities. EPA may also file its own federal actions even when DDOE
has initiated an enforcement action — commonly called overfiling — when EPA feels DDOE’s
penalty is too low or DDOE’s enforcement has been inadequate. This can occur, for example,
when a facility/source has been on EPA’s “Watch List” for an extended period without resolution.
DDOE may also refer environmental violations—especially criminal matters—to EPA for
enforcement following a referral protocol.

IL. THE ENFORCEMENT PROCESS

A. Inspections and Compliance Audits

DDOE'’s first steps in enforcement may include a number of activities, such as
conducting a records review, inspecting a site as a result of a scheduled or unscheduled
compliance audit, or responding to a citizen complaint or an emergency. Such activities help
determine whether a facility is in compliance with all applicable permits, regulations, and
statutes.

As part of the inspection or compliance audit, an inspector may conduct a visual
observation of a site or a facility’s operations, review records, interview site personnel, take
samples, or any combination of the above. The results of any inspection activity and/or record
review constitute the Department’s findings.

Details such as who, what, when, where, why, and how help provide an adequate picture
of the inspection findings and should be addressed in the inspection report. The inspection
report may also contain recommendations for additional review activity. Typical enforcement
responses may include taking or requiring collection of additional samples or requesting
additional documents (e.g., information regarding the ownership of the facility or financial
assurance).

Inspectors should consult the relevant statutes, regulations, and SOPs before conducting
the inspection and preparing the inspection report. An inspection report should be prepared as
soon as possible after the inspection is completed or within 30 days, unless the relevant SOPs
provide a different timeframe.

B. Elements of an Inspection Report

Each Program’s SOPs provide guidelines for conducting inspections and preparing
inspection reports. Program SOPs shall also specify the policies for supervisory review of
inspection reports. It is important to prepare an inspection report thoroughly, accurately, and
according to approved protocols because inspection reports may be used as evidence in an
enforcement action.



The following elements are generally included in an inspection report:
1. General Information

The general information establishes necessary site information, the responsible
parties, witnesses, and points of contact for future inspections and related matters. General
information to be included should, at a minimum, include the following:

¢ Date and time the inspection was conducted

e Location of the inspection

e Individual or business name, address, telephone, and other contact
information

e Name, title, address, telephone, and other contact information for an
appropriate contact person

e Names, titles, and contact information for all DDOE personnel, other government
representatives, and facility or site personnel directly involved in the inspection

2. Purpose of the Inspection

An inspection report should clearly state the reason or reasons for the inspection.
This allows the reviewer to understand the purpose and scope of the inspection and to
determine whether proper procedures were followed. DDOE may conduct inspections for
some of the following reasons:

Routine compliance
Follow-up/re-inspection
Complaint investigation
Emergency response

Oversight of regulated activity (e.g., installation, removal, or closure of underground
storage tanks)

3. Information about the Regulated Entity’s Operations and Activities

An inspection report should discuss the nature of the business or activity being inspected
and contain a site-specific discussion of the operations. This will help provide a better
understanding of any potential regulatory requirements. Names and titles of the sources
providing the information about the activities or operations should be identified.

4. Inspection Procedures Followed
An inspection report should identify the procedures the inspector used to conduct the

inspection. These procedures should be in accordance with governing laws and regulations
and approved SOPs.
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5. Inspection Checklists

Approved inspection checklists may be used to facilitate conducting inspections where
common elements of operations or documents must be reviewed to address statutory or
regulatory requirements. Checklists may be appended to an inspection report; however, they
are not substitutes for an inspection report.

6. Collection of Evidence

Inspectors must gather evidence during their inspections that will be sufficiently useful
for building a case if it is later determined that further enforcement action is warranted.
Inspectors should use professional judgment regarding the amount and type of evidence
needed. Useful evidence generally includes the following:

e Photographs

Photos should be taken as necessary to establish evidence of violations. Photos should
include a common object or ruler to show scale and should include the date and time the photo
was taken using a correctly set time stamp, if available. The name of the photographer and
identification of any persons in the photo should be provided. A precise description of the
location where the photograph was taken (e.g., “8 foot deep pit in northwest corner of parking
lot”) should also be provided. Inspectors should maintain a log of all photographs taken during
their inspections and include the log in the inspection report.

e Samples

Inspectors should be aware of the relevant statutes, regulations, and program SOPs when
taking samples. All laboratory reports and supporting documentation, including chain of
custody related to samples, and whether split samples were requested and provided, must be
included in the inspection report. If laboratory reports are not available at the time the report is
issued, a notation of this should be included in the report.

e Documents

Documents or copies of documents that support the alleged violations, such as permits
and licenses, obtained during the inspection should be included or referenced in the inspection
report.

¢ Relevant Statements

Any statements made during the course of the inspection that provide evidence for

a violation or potential violation or describe an operational process in a unique manner
should be documented. The source of the statement must be reported.
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7. Other Legal Considerations

An inspection report should contain sufficient documentation to establish that the inspector
has appropriately addressed any legal issues that might otherwise invalidate the inspection report
or compromise any subsequent enforcement action. The legal considerations are varied and
should be discussed in detail with program attorneys; however, the inspectors should be mindful of
one important consideration—that of consent to conduct the inspection to obtain necessary
evidence.

Normally the authority to conduct the inspection is not an issue as the inspection authority
is granted in governing laws and regulations and tied to the issuance of licenses and permits. In
addition, owners, operators, or other persons normally grant consent to inspect at the site. In
circumstances where a consent issue may be raised (such as when the owner or operator is absent
from the premises), the inspector should consult with OGC. The inspector should also clearly
document that consent has been obtained from a person with authority to grant consent to conduct
the inspection or to collect necessary evidence. Where inspectors are unable to obtain consent or
are denied consent to enter the property or conduct the inspection, they should consult with OGC
regarding the possibility of obtaining access through an administrative warrant.

Inspections tied to suspected criminal activity present additional legal issues and must be
authorized by a valid search warrant. In such circumstances, inspectors should consult with OGC
and follow appropriate protective measures (such as being accompanied by MPD).

8. Concerns and Recommendations

An inspection report should contain only objective statements regarding observed facts and
concerns raised by those observations. It should not contain statements regarding conclusions or
discussions about potential or specific violations. Inspectors who believe non-compliance issues
are present or who have concerns that may warrant further review or enforcement action, may need
additional documentation depending upon whether the inspection report findings suggest potential
major, moderate, or minor violations. Enforcement recommendations should not be made in the
inspection report.

C. Post-Inspection Communications and Evaluations

Generally, once inspectors have completed their inspection reports and concluded that a
facility is in compliance with applicable laws and regulations, no further enforcement action is
required. Inspectors should clearly note in the inspection report when no concerns are observed
and no recommendations made as a result of the inspection. Inspectors may also prepare a
written communication to an owner or operator that summarizes the inspection findings.
Program SOPs should provide guidance on the appropriateness of sending other documentation
such as sample results along with inspection results. Information related to the inspection
should be entered into the program’s tracking system and any other required national databases.
If DDOE has expended time and resources addressing matters at a particular site or facility, the
program should discuss cost-recovery options with OGC.
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If, however, facts are observed or evidence is obtained which suggest non-compliance
issues, the inspector should prepare the appropriate post-evaluation analysis and/or take the
appropriate enforcement action. Selecting the appropriate enforcement action will depend upon
the nature and severity of the alleged violations and specific facts about the alleged violator.

Inspection reports should be reviewed by supervisors in accordance with program SOPs or
for periodic quality consistency purposes. At a minimum, DDOE supervisors should review
(and document the review of) inspection reports at high-profile sites (e.g., large-quantity
hazardous waste generators, major air sources, facilities of interest to more than one program,
repeat violators, or facilities that are the subject of an enforcement initiative).

In some instances, an appropriate post-inspection evaluation will include a written
Enforcement Analysis. The details of such analysis are discussed in greater detail below.

D. The Enforcement Analysis

A post-inspection Enforcement Analysis is a written document prepared by an inspector of
record (or other personnel as appropriate) that addresses potential enforcement against an alleged
violator based upon facts observed, documents received, and other evidence associated with an
inspection or compliance audit.

An Enforcement Analysis represents an enforcement work product that is provided for
inspector-supervisor and attorney-client deliberations and is prepared in anticipation of possible
litigation. Therefore it should be marked “Enforcement Confidential.” The Enforcement
Analysis should, at a minimum, contain the following information:

1. Violation documentation - Each alleged violation that is identified must be adequately
supported with the facts necessary to establish the elements of each violation. It is not
enough to simply state that the law was violated. The details should be clear enough
so that a third party can understand the nexus between the concerns raised and the
violations alleged;

2. Evidence discussion - Evidence from the Inspection Report must be presented to
support all elements of each alleged violation. In many cases the inspector’s
properly documented observation of a violation provides sufficient evidence of a
violation. In other situations additional evidence may be needed for enforcement
follow-up;

3. The alleged violator’s relevant compliance history including whether the alleged
violator is a first-time or repeat offender; and

4. Recommendation(s) for enforcement action (including corrective actions and fines
and penalties, if warranted).
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Unless otherwise stated,’ an Enforcement Analysis should be prepared whenever:
1. Findings suggest that a Class 1 or Class 2 violation has been committed;

2. Findings suggest that a major violation (as defined in section III of these Guidelines)
has been committed;

3. Findings suggest that minor violations with fines exceeding a total of
$10,000 have been committed;

4. Findings suggest non-compliance issues by the District or the federal government; or

5. OGC, OEEJ, or other appropriate supervisory personnel request the analysis to
address a specific concern.

An Enforcement Analysis should be in writing and prepared within 30 days of the
inspection, unless the violation poses an immediate threat to public health and the environment, in
which case the inspector should move quickly and not wait 30 days. Supervisors should make a
decision on the appropriate enforcement action within 30 days of receipt of the Enforcement
Analysis. The decision must be in writing and forwarded to OGC for further action.
Enforcement action should generally be initiated within 90 days of the inspection.

OEEJ may exempt the requirement to prepare an Enforcement Analysis for certain types
of violations for which the evidentiary requirement is relatively simple and proof of the violation
can be addressed adequately by basic information in the inspection report.

The inspector who prepared the Enforcement Analysis is responsible for ensuring that
once an enforcement decision is made, the enforcement action is reflected in the enforcement

tracking system and that all relevant documents and notations are included in the case file.

E. Enforcement Against the District and the Federal Government

The process for enforcement against other District agencies and the federal government is
specified in an Office Order available on the Department’s Intranet site. Following this process,
DDOE can and will enforce against “sister agencies” and federal agencies that are violating the
District’s environmental laws.

! An Enforcement Analysis does not have to be prepared if circumstances require that action must be taken quickly.
In this case, however, a written document must still be prepared to explain the justification for the quick action.

2 One example is an exemption of the requirement to prepare Enforcement Analyses for Class 1 or 2 violations that
involve failure to obtain required permits. In these instances the evidentiary requirements are fairly simple; the
activity is or is not covered and a permit exists or does not exist. In such cases a well-written inspection report will
provide sufficient evidentiary information to support a penalty enforcement action.
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III. DETERMINING WHETHER VIOLATIONS ARE MINOR, MODERATE, OR
MAJOR

A. Minor Violations

For purposes of this guidance, minor violations are defined as violations that have
minimal potential to negatively affect human or environmental health and have not caused
actual damage.” These may include:

Relatively small excursions from numerical standards which may be prescribed in
program SOPs

Reporting and record keeping violations posing a relatively small risk to human health
or the environment

First offenses that have minimal potential to negatively impact human or
environmental health

Violations that have minimal potential to pose a threat to human or environmental
health and can be corrected quickly

Minor violations may be designated as significant (moderate) violations if they are part of
a recurring pattern or if they remain uncorrected. Determining whether minor violations will be
treated as minor violations or elevated to the status of moderate violations is left to the judgment
of the inspector or supervisor in consultation with OGC, as necessary. Factors for consideration
include: past compliance history, willfulness of the violation, the degree of harm or potential
harm, the ability of the violator to make timely corrections, and any other appropriate factors.

B. Moderate Violations

Moderate violations are defined as violations that have significant potential to
negatively affect human or environmental health. These may include:

Significant excursions from numerical standards which may be prescribed in

program SOPs

Reporting and record keeping violations posing significant risk to human health or the
environment

First offenses that have significant potential to negatively impact human

or environmental health

Violations that have significant potential to pose a threat to human or

environmental health and require a significant amount of time, resources,

or capital to correct

Significant violations may be designated as serious (major) violations if they are part
of a recurring pattern or if they remain uncorrected. Determining whether significant
violations will be treated as moderate violations or elevated to the status of major violations is
left to the judgment of the inspector or supervisor in consultation with OGC, as necessary.

? Actual damage that is de minimis may, in some cases, still be considered minor.
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Factors for consideration include: past compliance history, willfulness of the violation, the
degree of harm or potential harm, the ability of the violator to make timely corrections, and
any other appropriate factors.

C. Major Violations

Major violations are defined as violations that have serious potential to harm human or
environmental health or are otherwise blatant and egregious. In addition, any fraudulent
activity, such as intentional falsification of self-monitoring reports, or recalcitrant behavior are
serious violations and may potentially be criminal (see Section IV.E.2 of these Guidelines).
Other examples of serious violations are:

Serious excursions from numerical standards prescribed in program SOPs
Serious reporting and record keeping violations

Offenses that pose a serious threat to public health or the environment

Offenses that are part of a pattern of chronic, non-compliant behavior

Offenses that require a substantial amount of time, resources, or capital to correct

In addition, several federal regulations have specific definitions and criteria to
distinguish between degrees of “seriousness.” For instance, EPA’s Enforcement Response
Policies define “high priority violation” and “significant non-compliance.” See the
program-specific SOPs or protocols for guidance on how to address these violations.

IV.  DETERMINING THE APPROPRIATE ENFORCEMENT RESPONSE TO
VIOLATIONS

DDOE’s enforcement response to violations will depend upon a variety of factors and
circumstances. Some of these criteria include: whether certain actions are prescribed by federal
delegation or enforcement agreements or by District laws or regulations, the severity of the
violation, the degree of harm or potential harm to public health or the environment, the willingness
of the facility to correct the violation, the past compliance history of the facility, and the
willfulness of the act.

If a penalty is warranted, other factors such as those discussed in the DDOE Penalty
Guidelines (Section V, below) may be considered as part of the decision-making process.
DDOE also has the option of choosing the most appropriate forum in which to pursue its
enforcement action. Accordingly, DDOE can use either administrative or judicial actions to
achieve compliance.

A. Notices of Violation

DDOE has available a number of non-penalty administrative enforcement tools that can
be used as a preliminary approach to addressing minor issues of noncompliance. A notice of
violation (NOV) may be used when an inspector observes facts that suggest noncompliance.
While NOVs can be issued for any degree of violation (major, moderate, or minor) and may be
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used in conjunction with other enforcement tools, NOV's are normally used in the following
circumstances:

e The suspected deficiencies can usually be corrected within 30 days or less;

e The facility is an infrequent violator;

e The violation is minor and does not pose a threat to human or environmental
health;

e The facility is cooperative; or

e Aninitial NOV is required by law.

The NOV should generally include the following:

e A statement of facts (not opinions, conclusions or conjectures);

o Citations to applicable laws or regulations;

e A specific request for corrective action, including a compliance plan and schedule, if
appropriate;

e A date certain for performance;

e A warning that failure to resolve the suspected problem may result in further
enforcement activity; and

e Contact information for the appropriate DDOE representative.

All contacts and requests to the alleged violator must be documented in the case file.
Inspectors should continue to monitor warnings through appropriate document review or
follow-up inspections until they have verified that the requested correction has occurred.
Inspectors may provide compliance assistance consistent with program SOPs to facilitate
correction of violations.

The corrective action outcome should be memorialized in an inspection report/form or
other document in accordance with program SOPs. All follow-up activities should be
documented in the case file and entered into the program’s tracking system.

If the noted deficiencies are corrected within the specified time, generally no penalties are
assessed and no further enforcement action is required.* No consent orders or agreements are
required for NOVs and site directives, and management may be only minimally involved above
the inspector level.

If a respondent is unable to meet a compliance deadline, it may request a reasonable
extension of the deadline provided that:

e It has exhibited good faith and diligence in its compliance efforts,
e The delay is caused by circumstances beyond its control, and
e The request is made prior to the due date for completion of the corrective action.

* Complete and timely corrective action, however, does not preclude an enforcement action levying a monetary
penalty.
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Any request for an extension of a corrective action deadline shall be in writing and shall
specify the reason for the extension. Failure to meet a deadline without just cause or failure to
notify DDOE of the inability to perform should result in an escalation of the type of enforcement
pursued by the Department. An extension to a corrective action deadline should not be granted
without supervisory approval. A second extension should only be granted for compelling
circumstances and with supervisory approval. Requests for extensions beyond a second
extension may only be granted with OEEJ’s approval, after consultation with the pertinent OGC
attorney.

B. Administrative Orders and Consent Agreements

1. What They Are and When to Use Them

When major violations occur, the violations are persistent and ongoing, or DDOE seeks
to compel a party to act, DDOE can use appropriate enforcement authority to issue an
administrative order, including a compliance order, corrective action, or directive. DDOE, in
its sole discretion, may either issue a unilateral order or work cooperatively with the alleged
violator to develop and execute an order. A consent agreement is useful when the parties want
to achieve compliance but avoid litigation.

Administrative orders and consent agreements include:

Findings that establish each required element of the violation(s);
The specific law(s) or regulation(s) which have been violated,
DDOE’s statutory authority for enforcement; and

The action(s) ordered.

Consent agreements are developed cooperatively between DDOE and the violator and
are entered into by mutual agreement. They must include documented compliance plans and
enforceable schedules, and provisions mandating that failure to meet the terms of the agreement
without just cause will result in further enforcement action. If penalties are appropriate, penalty
payment can be negotiated at the same time and included in a consent agreement.

For clarification, these consent agreements are not the same as court-approved consent
decrees. Consent agreements are administrative orders issued by DDOE, whereas consent
decrees are issued by a court. Serious consideration should be given to the use of a consent
agreement, as opposed to initiation of an action before OAH, because the agreements are not
published and respondents generally do not admit liability. This means that some violations
cannot be counted for purposes of escalating the penalty for subsequent violations or otherwise
used as precedent.

2. Approval of Administrative Orders and Consent Agreements
All administrative orders and consent agreements must be approved at the level of

management specified in each program’s Delegations of Authority, and when applicable, OEEJ
and OGC.
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C. Emergency Orders

DDOE programs are authorized to issue stop work and cease and desist orders, or similar
“emergency orders” when special circumstances require immediate action to abate imminent and
substantial injury or damage. Such emergency orders are the administrative equivalent of
temporary injunctions and are considered serious enforcement actions. An emergency order is
effective upon service and is issued without the consent of the facility to which it is directed.
Often the facility is given little or no prior notice or opportunity to comment on the directives of
the order. Each program’s laws address the issuance of these emergency orders, including
appeal and hearing rights of the recipients. Procedures for addressing emergency orders are
clearly addressed in the SOPs of certain programs (e.g., Lead & Healthy Housing and Leaking
Underground Storage Tanks).

D. Notices of Infraction (NOIs)

1. General Usage

The District’s Civil Infractions Act of 1985, as amended, and the DDOE Establishment
Act of 2005 authorize DDOE to issue NOIs to address violations of the District’s environmental
laws and regulations.

Issuing a NOI under the civil infractions regulations, 16 DCMR Chapters 32 and 40, is a
common enforcement tool that is useful for penalizing violators and deterring future violations.
NOIs can be used in many situations and for both large and small fine amounts.”

The civil infractions program authorizes inspectors to write NOIs for specific violations
of District environmental regulations that are listed (or “scheduled”) in the Schedule of Fines.
OEEJ processes all of DDOE’s NOIs. The first NOI to a given respondent is called an
“internal” NOI; it is not before the court. Most NOIs are resolved at this level. For those
matters for which respondents have requested a hearing, rejected DDOE’s settlement offer, or
failed to respond, the internal NOI will be cancelled and a new “external” NOI will be filed at
OAH for adjudication. For a flowchart of the NOI process, see
http://ddoe.dc.gov/publication/flowchart-noi-process-and-enforcement-metrics.

The following guidelines should be followed when using the civil infractions process:

e NOIs may only be issued for violations listed in the Schedule of Fines covering
DDOE’s violations (16 DCMR Chapter 40), or for those rare violations whose fines
are specified by statute

e NOIs may only be issued on forms approved by OEEJ

e No NOIs may be issued for fines exceeding $10,000 without prior supervisory, OGC,
or OEEJ approval®

> The decision to issue an NOI for amount larger than $10,000 or for serious violations should be supported by an
Enforcement Analysis.

® This $10,000 amount does not include any penalties that may later be assessed for respondent’s failure to reply to the
NOL
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e The NOI should be written as soon as possible after the infraction and the enforcement
analysis, if any. Generally, the NOI should be served within 90 days of the infraction;
service even closer to the infraction date is better.

2. Class 1 and Class 2 Violations

Violations that are classified as Class 1 or Class 2 violations in the Schedule of Fines or
are otherwise egregious and serious normally warrant enforcement actions that involve more
than a warning through a Notice of Violation. If the findings of an inspection report suggest
Class 1 or Class 2 violations, or otherwise serious violations, the inspector should prepare the
Enforcement Analysis (unless the violation has been exempted from the analysis) and make
appropriate enforcement recommendations. A consultation with the inspector, his or her
supervisor, and OGC will determine whether the NOI or another enforcement tool is most
appropriate to address the matter.

3. Class 3 Violations

Class 3 of the Civil Infractions Schedule of Fines addresses violations that are of a mixed
minor/serious nature. Although defined as serious in the schedule of fines, many of those
violations would meet the definition of “minor violations” under this guidance. If the findings
of an inspection report suggest non-compliance issues and potential Class 3 violations,
inspectors should proceed directly with the issuance of a NOI for these alleged violations.
Inspectors will not need to prepare an Enforcement Analysis before issuing the Class 3 NOI.

If inspectors do not write the NOI, they must recommend another penalty-based
enforcement action which must be supported by an Enforcement Analysis. Inspectors may, at
their discretion and in accordance with approved program SOPs, issue a Notice of Violation or
administrative order, including a corrective action notice or directive in these cases.

Inspectors who do not prepare an Enforcement Analysis for the matter should ensure that
sufficient facts and evidence are documented to support the issuance of the NOV, administrative
order, and/or the prosecution of the NOI, if applicable.

4. Class 4 and 5 Violations

If the findings of an inspection report suggest non-compliance issues and potential Class
4 or 5 violations, or otherwise minor violations, unless otherwise stated in the program SOPs, the
inspector may issue a Notice of Violation or administrative order to address the non-compliance.
In the alternative the inspector may issue a NOI. The NOI may be accompanied by an
administrative order. Generally, a NOV and NOI should not be issued together as one is a
warning, and thus a reprieve, and the other is a penalty action. The Enforcement Analysis will
not be required for enforcement actions taken to address Class 4 and 5 violations. The issuing
inspector, however, should ensure that sufficient facts and evidence are documented to support
the issuance of the NOV, administrative order, and/or